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Pakistan

Sarjeel Mowahid and Ahmed Reza Mirza
ABS & Co

LAW AND POLICY

Policies and practices

1 | What, in general terms, are your government’s policies
and practices regarding oversight and review of foreign
investment?

Pakistan has an open foreign investment regime. Protections afforded
to foreign investors are no less than the treatment to national inves-
tors. The Board of Investment (BOI) is the apex agency to promote,
encourage and facilitate foreign investment. The general approach
of the government is reflected in the Investment Policy 2013, which
consolidates the major requirements under several laws regarding
foreign investment across all sectors. The BOI has declared food
and beverages, auto and auto parts, information technology and
IT-enabled services, logistics and value-added textiles as priority
sectors. All sectors and activities are open for foreign investment
except for restricted industries, including arms and ammunition, high
explosives, radioactive substances, securities, currency and mint,
and consumable alcohol. Policies provide a regulatory framework for
investments in the specific sectors and specify incentives including
tariff and tax incentives, limits on foreign control and the right to
private ownership, etc.

As per currency control, transfer of securities (including shares
of a company incorporated in Pakistan) to a non-resident requires the
permission of the State Bank of Pakistan (SBP). However, no prior
SBP permission is required if a purchase of securities is made through
funds credited to what are called special convertible rupee accounts
(SCRAs). SCRAs may be opened by a non-resident with any bank oper-
ating in Pakistan. Funds transferred in foreign currency from outside
Pakistan to an SCRA are credited in Pakistani rupees. The SCRA can be
used not only to remit funds into Pakistan but also to repatriate over-
seas dividends, capital gains and the proceeds of disinvestments. The
most common business vehicle used by foreign companies to conduct
the business of investing in Pakistan is a branch office in Pakistan
along with an SCRA as the channel for fund transfers.

Foreign companies that want to set up their business in Pakistan
are required to obtain registration with the BOI and the Securities and
Exchange Commission of Pakistan (SECP) depending on the nature of
business being set up in Pakistan.

Main laws

2 | What are the main laws that directly or indirectly regulate
acquisitions and investments by foreign nationals and
investors on the basis of the national interest?

The main laws regulating acquisition and investments by foreign
nationals and investors are as follows:

Foreign Exchange Regulation Act 1947 (FERA 1947);

www.lexology.com/gtdt

Foreign Private Investment (Protection and Promotion) Act 1976
(FIPPA 1976);

Protection of Economic Reforms Act 1992;

Foreign Exchange Manual (the FE Manual);

Companies Act 2017 (CA 2017);

Competition Act 2010 (CA 2010);

Securities Act 2015 (SA 2015);

Banking Companies Ordinance 1962 (BCO);

Public Private Partnership Act 2017,

Special Economic Zones Act 2012,

the Listed Companies (Substantial Acquisition of Voting Shares and
Takeovers) Regulations 2017; and

the Competition (Merger Control) Regulations 2016 (the Merger
Control Regulations).

The list above is by no means exhaustive.

Scope of application

3 | Outline the scope of application of these laws, including what
kinds of investments or transactions are caught. Are minority
interests caught? Are there specific sectors over which the
authorities have a power to oversee and prevent foreign
investment or sectors that are the subject of special scrutiny?

The laws are discussed below.

Foreign Exchange Regulation Act 1947

The object of the FERA 1947 is to regulate, in the economic and finan-
cial interest of Pakistan, certain payments, dealings in foreign exchange,
securities, and the import and export of currency and bullion. Under
the Act, basic rules and regulations are issued by the government of
Pakistan and the SBP in the form of notifications, which are published
in the Official Gazette. The Act provides certain restrictions on payments
by persons residing in Pakistan to persons residing outside Pakistan;
however, these restrictions are subject to the general and special
exemptions granted by the SBP. The Act further provides an enabling
framework that empowers the SBP to permit any person to deal in
foreign exchange, such as money changers and exchange companies.

Foreign Private Investment (Protection and Promotion) Act 1976

As its name reflects, the FIPPA 1976 deals with the protection and
promotion of foreign private investment. This Act serves as an enabling
statute for the government of Pakistan as it empowers the government
to authorise investment in any industrial undertaking that does not
exist in Pakistan or that is not being carried on in Pakistan on a scale
adequate to the economic and social needs of the country. Furthermore,
the government may, for the promotion of foreign private investment,
authorise investment in an industrial undertaking that will contribute to
the resources of Pakistan. The Act further empowers the government to
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grant tax concession, etc, and also provides for repatriation by foreign
investors.

Protection of Economic Reforms Act 1992

The purpose of this Act is to create a liberal environment for savings
and investments, and provide further legal protection to economic
reforms to create confidence in the establishment and continuity of the
liberal economic environment. The Act entitles all citizens of Pakistan
and all other persons to bring, hold, sell, transfer and take out foreign
exchange within or out of Pakistan. The Act further provides immunity to
all persons who hold foreign currency accounts in Pakistan against any
inquiry from the Income Tax Department or any other taxation authority
as to the source of financing of the foreign currency accounts.

Foreign Exchange Manual

The FE Manual is a detailed manual formulated by the SBP, which
covers, inter alia: the approval process of authorised dealers in foreign
exchange; regulations governing Nostro accounts of authorised dealers
and their operations; regulations regarding purchase and sale of
foreign currencies by the authorised dealers in the inter-bank market in
Pakistan, as well as purchase from and sale to the SBP and their over-
seas branches and correspondents; regulation of non-resident rupee
accounts of authorised dealers’ overseas branches, foreign correspond-
ents and non-resident exchange companies; regulation of inward and
outward remittances; regulation of dealings in foreign currency notes
and coins, etc, by authorised dealers; regulation of exports, imports,
commercial remittances (other than imports) and private remittances;
regulation of the import and export of currency notes and coin, foreign
exchange, jewellery, gold and silver; regulations governing loans, over-
drafts and guarantees to companies controlled by persons resident
outside Pakistan, obtaining such loans in foreign currencies and giving
of guarantees on behalf of residents of Pakistan in favour of non-resi-
dents; regulation of import and export of securities; and maintenance
and reporting requirements for authorised dealers regarding returns of
all foreign exchange transactions.

Companies Act 2017

The CA 2017 covers all matters starting from the incorporation of a
company in Pakistan to its winding up. Part Xl of the CA 2017 specifi-
cally deals with foreign companies that establish a place of business
in Pakistan and provides the corporate compliances for such foreign
companies. Moreover, the CA 2017 also lists down the rights of minority
shareholders in a company and provides that any person who holds 10
per cent of the shareholding of a company is a minority shareholder.
Minority shareholders can move to the high court for the winding
up of a company where the company is conducting its activities in a
manner that is oppressive to the minority members, and can also file
a complaint directly to the high court where the affairs of a company
are being conducted or are likely to be conducted in a manner that is
oppressive or unfairly prejudicial to the public interest.

Competition Act 2010

The CA 2010 primarily deals with matters that can affect competition
in Pakistan and also sets out the procedures relating to the review of
mergers and acquisitions, enquiries, imposition of penalties, grant of
leniency and other essential aspects of law enforcement. Specifically,
the Act is applied when an undertaking (domestic or foreign) intends
to acquire shares or assets of another undertaking, or two or more
undertakings intend to merger the whole or part of their business. The
following types of mergers are regulated by the Competition Commission
of Pakistan (CCP) under the Merger Control Regulations: merger, asset
acquisition, share acquisition and joint venture. It is noteworthy that
regulation 28 of the Merger Control Regulations specifically provides for

ABS & Co

transnational mergers. The term ‘merger’, as per the law, covers joint
ventures, which means they are subject to the CCP’s approval provided
that they meet the notification thresholds.

Securities Act 2015

When a merger involves the acquisition of the voting shares and control
of a listed company, in addition to the laws and regulations stated
above, it will be governed by the SA 2015 and the Listed Companies
(Substantial Acquisition of Voting Shares and Takeovers) Regulations
2017. In this regard, regulation 29 of these Regulations provides that
‘the rights of control shall be exercised in good faith and the oppression
of minority or non-controlling shareholders shall be unacceptable.’

Banking Companies Ordinance 1962
Mergers and acquisitions of banking companies are governed by the
BCO and regulated by the SBP.

Public Private Partnership Act 2017
This Act primarily provides a regulatory framework to attract domestic
and foreign private investment in the development of public infrastruc-

ture projects.

Special Economic Zones Act 2012
This Act provides for the establishment of special economic zones and a
concessionary framework for zone enterprises.

Definitions

4 | How is a foreign investor or foreign investment defined in the
applicable law?

Foreign capital has been described under the FIPPA 1976 as ‘invest-
ment made by a foreigner in an industrial undertaking in Pakistan’,
which can be in the form of foreign exchange, machinery or any other
form the federal government may approve. Foreign private investment
has, in turn, been defined under the Act as ‘investment in foreign capital
by a person who is not a citizen of Pakistan or who, being a citizen of
Pakistan, is also the citizen of any other country or by a company incor-
porated outside Pakistan, but does not include investment by a foreign
government or agency of foreign Government’.

Special rules for SOEs and SWFs

5 | Are there special rules for investments made by foreign
state-owned enterprises (SOEs) and sovereign wealth funds
(SWFs)? How is an SOE or SWF defined?

Currently, no rules exist that cater specifically to investments made by
foreign state-owned enterprises and sovereign wealth funds. However,
under the recently enacted Public Finance Management Act 2019, the
federal government is empowered to establish sovereign wealth funds
through an act of Parliament. Section 20(3), which is the enabling provi-
sion in this regard, also states that the objective of a sovereign wealth
fund is to act as a holding institution for public assets, which is capable
of bringing to bear sound management and exploitation of opportunities
for the maximisation of returns from the public assets.

Similarly, the term ‘foreign state-owned enterprise’ is not defined
under any law, rules or regulations. However, the term ‘public sector
company’ has been defined in the CA 2017 as a company, whether public
or private, that is directly or indirectly controlled or beneficially owned
by the government, a statutory body, or any instrumentality or agency
of the government or a statutory body (where not less than 51 per cent
of the voting securities or voting power are held by the government)
that otherwise has the power to elect, nominate or appoint the majority
of its directors, and includes a public sector association not for profit,
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licensed under section 42 of the CA 2017. The term ‘government’ as
mentioned in the above reproduced definition only refers to the govern-
ment of Pakistan and the respective provincial government, therefore, it
does not include a foreign government.

Relevant authorities

6 | Which officials or bodies are the competent authorities to
review mergers or acquisitions on national interest grounds?

The competent authorities are:
the CCP;
the SECP;
the SBP; and
the company bench of a high court.

7 | Notwithstanding the above-mentioned laws and policies, how
much discretion do the authorities have to approve or reject
transactions on national interest grounds?

There is not much room for discretion. The law is fairly comprehensive
and grounds for intervention have been laid out through case law.

Competition Commission of Pakistan

Under section 11(1) of the CA 2010, there is a prohibition on all undertak-
ings from entering into a merger that substantially lessens competition
by creating or strengthening a dominant position in the relevant market.
Therefore, the CCP is vested with the authority to prohibit a transac-
tion when it is of the opinion that the transaction substantially lessens
competition by creating or strengthening a dominant position in the
relevant market.

Regulation 28 of the Merger Control Regulations explicitly provides
for transnational mergers and the CCP is obligated, inter alia, to treat
foreign undertakings no less favourably than domestic undertakings in
similar circumstances; and endeavour in reaching, insofar as possible,
consistent or at least non-conflicting outcomes.

Securities and Exchange Commission of Pakistan

The SECP takes into account the facts of the matter and compliance with
the prescribed thresholds and conditions while sanctioning the merger.
The SECP also ensures that the transaction is not oppressive for the
shareholders, especially minority shareholders, and is being conducted
in accordance with law.

Lastly, the superior courts of Pakistan have repeatedly held that
any discretionary power that is to be exercised by a government body
needs to be exercised in a reasonable manner and cannot be exercised
arbitrarily.

PROCEDURE

Jurisdictional thresholds

8 | What jurisdictional thresholds trigger a review or application
of the law? Is filing mandatory?

Competition Commission of Pakistan
The pre-merger clearance regime of the Competition Commission of
Pakistan (CCP) is outlined below.

With the exception of asset management companies, when a pre-
merger application is necessary, one of the following requirements
must be met:

the undertaking must have gross assets worth not less than 300

million Pakistani rupees (excluding goodwill);

the undertakings involved in the transaction must have a combined

value of 1 billion Pakistani rupees;
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the annual turnover of the undertaking in the preceding year must
not be less than 500 million Pakistani rupees; or

the combined turnover of the undertakings must not be less than 1
billion Pakistani rupees.

In addition:
the transaction must relate to the acquisition of shares or assets
worth 100 million Pakistani rupees or more; or
the acquirer must acquire voting shares that entitle it to more than
10 per cent of voting shares.

Pre-merger applications apply as soon as any one, two or more of the
concerned undertakings agree in principle or sign a non-binding letter of
intent to proceed with the merger.

Asset management companies
For asset management companies, one of the following requirements
must be met:
the collective exposure for the company and all its collective invest-
ment schemes in a single entity must be more than 25 per cent of
the total voting rights; or
the total assets under management of the company must be worth 1
billion Pakistani rupees or more.

In addition:
the transaction must relate to the acquisition of shares or assets
worth 100 million Pakisatni rupees or more; or
the acquirer must acquire voting shares that entitle it to more than
10 per cent of voting shares.

Exemptions

The following transactions are exempted from the requirement to file a

pre-merger notification:
a holding company increasing its stake in its subsidiaries, or if
such subsidiaries acquire or increase their equity investment in
each other;
a holding company merging, amalgamating, combining or entering
a joint venture with its subsidiary, or the subsidiaries merge, amal-
gamate, combine or enter a joint venture with each other;
a bank, insurance company or an investment company dealing in the
trading of shares for its own account for the purpose of earning divi-
dend income and capital gains (this exemption does not apply if the
intention is to acquire a controlling interest in the investee company);
shares acquired by succession or inheritance;,
shares acquired as a gift from one's spouse or immediate
blood relative;
shares acquired through a will;
voting shares acquired by a person acting as securities underwriter
in the ordinary course of business;
voting shares allotted pursuant to a rights issue (provided that the
voting securities acquired do not increase, directly or indirectly, the
acquiring person'’s percentage share of outstanding voting securities
of the issuer);
an undertaking involved in the business of securities acquires secu-
rities of another undertaking and sells back the acquired securities
for a predetermined price within a period of six months from the date
of the acquisition;
real property or goods acquired in the ordinary course of business if
the person who intends to acquire the assets will not, as a result of
the acquisition, hold all or substantially all of the assets of a business
or of an operating segment of the business; and
unexplored real resource property acquired for the purpose of
exploration or development.
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While the above transactions may be exempt from pre-merger notifi-
cation, they may still be subject to substantive review, if so, deemed
appropriate by the Commission.

Securities and Exchange Commission of Pakistan
The pre-merger clearance regime of the Securities and Exchange
Commission of Pakistan is outlined below.

Mandatory disclosures

In accordance with regulation 4 of the Listed Companies (Substantial
Acquisition of Voting Shares and Takeovers) Regulations 2017, takeo-
vers that are exempted under section 109 of the Securities Act from
the applicability of the provisions of the Securities Act still need to
be disclosed to the Securities and Exchange Commission of Pakistan
(SECP) within two working days of the acquisition of shares.

Section 110 of the Securities Act 2015 requires that any acquirer
who acquires voting shares that, taken together, would entitle the
acquirer to more than 10 per cent voting shares in a listed company
shall disclose the aggregate of his or her shareholding to the SECP
within two working days of the receipt of intimation of allotment of
voting shares or the acquisition of voting shares, as the case may be.

Mandatory requirements for acquisition of shares

As per section 111 of the Securities Act 2015, prior to the acquisition
by any person, directly or indirectly, of 30 per cent voting shares or
the acquisition of additional voting shares if the acquirer already holds
more than 30 per cent but less than 51 per cent or acquires control of
a listed company shall make a public offer to acquire voting shares of
the listed company.

National interest clearance

9 | What is the procedure for obtaining national interest
clearance of transactions and other investments? Are there
any filing fees? Is filing mandatory?

Competition Commission of Pakistan
The CCP requires the concerned undertakings to submit a pre-merger
application under section 11(3) of the Competition Act 2010 (CA 2010)
and it is mandatory to file the pre-merger notification unless the
transaction is exempted under regulation 5 of the Merger Control
Regulations. Furthermore, as per regulation 6(1), the CCP requires
the concerned undertakings to submit a pre-merger application. The
application is reviewed by the CCP and if it cannot decide whether to
approve the application in the Phase | review, it may decide to conduct
a Phase Il review. The pre-merger application can be made online or
physically in the form prescribed in the schedule to the regulations.

There are two forms: the long form (Schedule 1) and the short
form (Schedule 11). Schedule | is a general pre-merger application
form and Schedule Il is a pre-merger application form for the acquisi-
tion of shares on the capital markets, conglomerate mergers or group
restructurings.

The applicable fee structure is provided below. All amounts
provided are in Pakistani rupees.

Turnover of merger parties (undertakings) Fee

Up to 500 million 300,000
More than 500 million, but not exceeding 750 million 600,000
More than 750 million, but not exceeding 1 billion 750, 000
More than 1 billion, but not exceeding 5 billion 1.05 million
More than 5 billion, but not exceeding 10 billion 1.5 million
Exceeding 10 billion 2.25 million

ABS & Co
Assets under management of the applicant asset Fee
management company
Up to 5 billion 300,000
More than 5 billion, but not exceeding 7.5 billion 600,000
More than 7.5 billion, but not exceeding 10 billion 750,000
More than 10 billion, but not exceeding 50 billion 1.05 million
More than 50 billion, but not exceeding 100 billion 1.5 million
Exceeding 100 billion 2.25 million

In addition, the following primary information is required depending on
the type of transaction:
an executive summary of the notified merger specifying (1) the
parties to the merger, (2) the nature of the merger, (3) the area of
activities of the parties to the merger, (4) the relevant product and
geographic markets in which the merger is likely to have an impact
and (5) the expected time frame for completion of various stages
of the merger;
copies of all relevant agreements, analyses and reports provided
to board of directors of relevant companies;
market shares (pre- and post-merger), along with details of sales,
production and volumes, as the case may be;
relevant market studies and anticipated changes in the market
post-merger;
explanation of the relevant market (product-wise as well as
geographical); and
copies of business plans for the current year and the preceding
five years.

Securities and Exchange Commission of Pakistan

Entry No. X(22) of the Seventh Schedule of the Companies Act 2017
provides a fee of 50,000 Pakistani rupees (online filing) and 100,000
Pakistani rupees (physical filing) for sanctioning compromise or
arrangement including reconstruction, amalgamation or division under
sections 279 to 282.

Furthermore, in a merger or acquisition of shares of a listed
company, the public announcement of offer that is submitted to the
Commission must be accompanied by a non-refundable fee of 500,000
Pakistani rupees, which shall be deposited in the account of the
Commission.

10 | Which party is responsible for securing approval?

Competition Commission of Pakistan

The parties to the merger are equally responsible for the filing, although
in practice the parties usually decide between themselves who should
file the application. Generally, parties to the merger file a joint pre-
merger application to the CCP.

Securities and Exchange Commission of Pakistan

Under the Listed Companies (Substantial Acquisition of Voting Shares
and Takeovers) Regulations 2017 (the Takeover Regulations), the
acquirer is responsible for disclosing to the target company, the CCP
and the SECP the acquisition of shares pursuant to sections 109 and 110
of the Securities Act 2015.

In the case of an acquisition that falls under section 111 of the
Securities Act 2015, the acquirer is required to make the public offer
and the target company is obligated to inform the SECP of the public
offer. Such disclosure is required to contain the information provided in
Schedule V of the Takeovers Regulations.

Foreign Investment Review 2021
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Review process

11 | How long does the review process take? What factors
determine the timelines for clearance? Are there any
exemptions, or any expedited or ‘fast-track’ options?

Competition Commission of Pakistan

There are two review phases by the CCP, Phase | and Phase Il. As per
regulation 9(5) of the Merger Control Regulations, there is a 30 working-
day period for the clearance of Phase | review application. However, this
time frame will not commence unless the non-conformity, if any, has
been rectified by the applicant.

Generally, majority transactions get cleared in the Phase | review.
The law clearly states that failure to make a determination within the
prescribed period of 30 days for the Phase | review means that the CCP
has no objection to the intended merger. In practice, the CCP says that
this 30 working-day period only begins to run from the time a complete
application is submitted. This means that, in many cases, when you file
an application before the CCP, it will respond within two weeks and
demand more information. Upon furnishing this information, the CCP
will then commence the 30 working-day period.

Hence, normally, a decision is provided within four weeks of the
initial filing. In exceptional scenarios, it may (and has) taken six weeks -
for instance, if the CCP cites an initially incomplete application. However,
very few cases involving mergers actually result in a formal investiga-
tion or inquiry, as most cases are cleared after a Phase | review.

Securities and Exchange Commission of Pakistan

There appear to be no timelines prescribed for sanctioning a scheme
of arrangement under sections 279 to 285 of the Companies Act 2017.
Moreover, no rules or regulations for the same have been framed
as of yet.

However, under the Takeovers Regulations the acquirer is obligated
to submit a public announcement of intention to the target company, the
CCP and the SECP, which is published in a newspaper within two days
of submission. Subsequently, the acquirer is required to make a public
announcement within 180 days of making the public announcement of
intention. On the 54th day from the date of public announcement of offer,
the public offer shall stand closed. On the 46th day, the acquirer shall,
through an advertisement in a newspaper, inform the shareholders of
the target company of the commencement of the acceptance period.
Lastly, the acquirer shall, within two days of the date of closure of
the public offer, open a special bank account and deposit therein the
consideration amount for the shares along with the security furnished
by the acquirer.

12 | Must the review be completed before the parties can
close the transaction? What are the penalties or other
consequences if the parties implement the transaction before
clearance is obtained?

Competition Commission of Pakistan

In the case of mergers, the review must be completed before the merger
is consummated. Although no penalty has been imposed by the CCP
on parties to a merger transaction, there are sanctions applicable to
closing before clearance and they are essentially the same as sanctions
for not filing. Closing or non-filing both violate section 11(12) of the CA
2010, which is read with sections 38 and 31 of the same Act.

Regulation 14(1) of the Competition (Merger Control) Regulations
2016 (the Merger Control Regulations) provides that if the merger has
been commenced without obtaining clearance from the CCP and it
substantially lessens competition by creating or strengthening a domi-
nant position in the relevant market, the CCP may impose sanctions and
penalties under the CA 2010. The CCP may pass an order to undo or
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prohibit the merger (after the Phase Il review) or penalties may also be
imposed, which include fines of up to 75 million Pakistani rupees or up to
10 per cent of the annual turnover of the undertaking or entity involved.

Securities and Exchange Commission of Pakistan

If the correct process is not complied with the SECP is empowered to
debar an acquirer and any person acting in concert from acquiring voting
shares of a listed company for a period of three years. Also, if any member
of the board of directors or the management of the target company fails
to comply with the requisite process, the SECP can disqualify any such
person from holding the office of director, chief executive, chief financial
officer or company secretary in a listed company for a period of two years.

Involvement of authorities

13 | Can formal or informal guidance from the authorities be
obtained prior to a filing being made? Do the authorities expect
pre-filing dialogue or meetings?

Yes. Formal or informal guidance form the CCP can be obtained prior
to the filing of the pre-merger application. However, the CCP does not
expect pre-filing dialogue or a meeting. Lawyers and representatives
of the concerned undertakings can meet officers of the CCP's mergers
department to explain their transactions after filing of formal clearance
applications - although such meetings are not mandatory or necessary
in each case.

Moreover, the CCP has also issued guidelines that provide a formal
mechanism for seeking advice from the CCP, which entails a fee of 100,000
Pakistani rupees. The guidelines provide that the CCP shall endeavour to
give advice within 30 days. However, in complex matters it may extend
the time period.

Although, there seem to be no formal rules or regulations for
seeking advice from the SECP, guidelines are published from time to time
that comprehensively explain its procedures. However, informal guidance
from the SECP can be obtained depending on the nature of the matter.

14 | When are government relations, public affairs, lobbying
or other specialists made use of to support the review of a
transaction by the authorities? Are there any other lawful
informal procedures to facilitate or expedite clearance?

The teams of the requisite bodies comprise experts that are well aware
of the law and the procedure for mergers and acquisitions, which means
government relations, public affairs, lobbying or other specialists are
not usually made use of to support the review of a transaction by the
authorities. No other lawful, informal procedures to facilitate or expedite
clearance exist, but ensuring compliance with the requirement of any and
all applicable laws, rules and regulations would ensure timely approval.

15 | What post-closing or retroactive powers do the authorities
have to review, challenge or unwind a transaction that was not
otherwise subject to pre-merger review?

Under regulation 14(1) of the Merger Control Regulations, if the merger
has been commenced without obtaining clearance from the CCP (i,
without a pre-merger review from the CCP) and it substantially lessens
competition by creating or strengthening a dominant position in the
relevant market, the CCP may impose a penalty as per section 31 of
the CA 2010, which includes the undoing and prohibiting of the merger
in question.

Moreover, once a favourable decision is made, it cannot be revoked
unless, under regulation 18(1) of the Merger Control Regulations, the
CCP has reasonable grounds for suspecting that information on which it
has based its decision was materially incomplete, false or misleading, or
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has reasonable grounds for suspecting that any of the merger parties
failed to adhere to one or more terms of a commitment. The CCP may,
under section 11(14) of the CA 2010, after affording the concerned
undertakings an opportunity to be heard, undo such a merger or acqui-
sition or prescribe modifications or additions to the original order.

SUBSTANTIVE ASSESSMENT

Substantive test

16 | What is the substantive test for clearance and on whom is
the onus for showing the transaction does or does not satisfy
the test?

The substantive test for clearance by the Competition Commission of
Pakistan (CCP) is whether or not the merger is likely to substantially
prevent or lessen competition of the relevant market. When determining
this, the CCP assesses the strength of competition in the relevant market
and the probability that the merger parties in the market after the
merger will behave competitively or cooperatively, taking into account
any factor that is relevant to competition in that market. In taking the
relevant market into account, the CCP may be guided by the principle
that the relevant geographical market comprises the area in which the
merger parties are involved in the demand and supply of the goods or
services, in which the conditions of competition are sufficiently homo-
geneous and can be distinguished from neighbouring areas because
the conditions of competition are appreciably different in those areas.

Additional factors include the actual and potential level of import
competition in the market; the ease of entry into the market, including
tariff and regulatory barriers; the level and trends of concentration, and
history of collusion, in the market; the degree of countervailing power
in the market; the dynamic characteristics of the market, including
growth, innovation and product differentiation; the nature and extent of
vertical integration in the market; whether the business or part of the
business of a merger party or merger has failed or is likely to fail; and
whether the merger situation will result in the removal of an effective
competitor.

17 | To what extent will the authorities consult or cooperate
with officials in other countries during the substantive
assessment?

Regulation 28 of the Competition (Merger Control) Regulations 2016 (the
Merger Control Regulations) explicitly deals with the issues related to
the transnational mergers, including consultation and cooperation with
officials in other countries during the review process. Such cooperation
includes 'timing of notifications and voluntary waivers of confidentiality
rights’. However, such cooperation is limited to the fact that it must not
compromise effective enforcement of the domestic law.

Other relevant parties

18 | What other parties may become involved in the review
process? What rights and standing do complainants have?

When conducting the review process, the CCP takes into account the
entire situation and factors in the views of customers and competitors.
In accordance with regulation 28(e) of the Merger Control Regulations,
third parties with a legitimate interest have a right to express their
view under the merger review process. Such third parties may include
competitors, customers and government agencies if they have a legiti-
mate interest in the concerned merger.

Similarly, under the Companies Act 2010 (CA 2010) the existing
shareholders can also raise objections with respect to the transaction
being sanctioned by Securities and Exchange Commission of Pakistan.

ABS & Co

Prohibition and objections to transaction

19 | What powers do the authorities have to prohibit or otherwise
interfere with a transaction?

Under regulation 14(1) of the Merger Control Regulations, if the merger
has been commenced without obtaining clearance from the CCP (ie,
without pre-merger review of the CCP) and it substantially lessens
competition by creating or strengthening a dominant position in the
relevant market, the CCP may impose a sanction, in accordance with
section 31 of the CA 2010, which includes undoing and prohibiting
the merger.

20 | Is it possible to remedy or avoid the authorities’ objections
to a transaction, for example, by giving undertakings or
agreeing to other mitigation arrangements?

Yes. If, during the Phase | review, the CCP determines that the intended
merger substantially lessens competition, it may proceed to carry out
a more detailed assessment under the Phase Il review. If, after a Phase
Il review, the CCP determines that the intended merger substantially
lessens competition it may approve the merger on certain conditions,
including that:
the intended merger contributes substantially to the efficiency
of the production or distribution of goods or to the provision of
services, and:
such efficiency could not reasonably have been achieved by a
less restrictive means of competition; or
the benefits of such efficiency clearly outweigh the adverse
effects of the absence of lessening competition; or
it is the least anticompetitive option for failing the undertaking's
assets when one of the undertakings is faced with actual or immi-
nent financial failure. However, the burden of proof shall lie with
the undertaking seeking the approval.

If the CCP determines that the intended merger under review does not
meet the aforementioned criteria, it may: (1) prohibit the consummation
of the transaction; (2) approve the transaction subject to the conditions
laid out in its order; or (3) approve the transaction on the condition that
the undertakings enter into legally enforceable agreements specified by
the CCP in its order.

Challenge and appeal
21 | Can a negative decision be challenged or appealed?

Yes, a negative decision can be appealed. In accordance with regula-
tion 27 of the Merger Control Regulations, ‘the person aggrieved by any
order passed by any Member or authorised officer of the Commission
in respect of a merger situation may file an appeal before the Appellate
Bench of the Commission in accordance with the Competition
Commission (Appeal) Rules, 2007

Section 480 of the Companies Act 2017 provides a right of appeal
against an order passed by an officer of the CCP within 30 days of such
order to the registrar appointed by the Commission and also provides
for an appeal against the decision of the registrar to the Appellate Bench
of the Commission.

Confidential information

22 | What safeguards are in place to protect confidential
information from being disseminated and what are the
consequences if confidentiality is breached?

Any confidential information should be clearly identified as confiden-
tial by the applicant when being provided to the CCP. If the applicant
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fails to specify any part thereof as confidential, the CCP may treat the
application as non-confidential. In addition, the CCP requires the appli-
cant to submit a written statement explaining why the information is
confidential.

The CCP and its officials are also obligated to take all reasonable
measures to protect itself from unauthorised use or disclosure of infor-
mation given to it in confidence in connection with the performance of
its functions or exercise of its powers. If an official breaches this obliga-
tion, he or she will be guilty of an offence that shall be punishable with
imprisonment for a term that may extend to one year or a fine that may
extend to 1 million rupees, or both.

RECENT CASES

Relevant recent case law

23 | Discuss in detail up to three recent cases that reflect how the
foregoing laws and policies were applied and the outcome,
including, where possible, examples of rejections.

Uber and Careem case (31 January 2020)

One of the major mergers approved in 2020 by the Competition
Commission of Pakistan (CCP) was the Uber and Careem merger.
The decision of the CCP with regard to the merger was made on 31
January 2020.

In the case, the pre-merger application was submitted jointly by
the merger parties in accordance with section 11 of the Companies
Act 2010 (CA 2010) and the Competition (Merger Control) Regulations
2016 notifying the CCP of Uber’s acquisition of Careem through Uber’s
subsidiary Augusta, pursuant to an asset purchase agreement. As
per the agreement, the transaction was an asset sale and purchase,
whereby the acquirer, an acquisition vehicle indirectly wholly owned by
Uber, will acquire 100 per cent of the assets of Careem in Pakistan. The
CCP first conducted a Phase | review, where it was determined that
‘the proposed transaction was likely to substantially lessen competi-
tion through the creation or strengthening of a dominant position in the
relevant market, in terms of Section 3 of the Act, and required a more
detailed assessment during the Phase Il Review.’ This is one of the few
mergers for which the CCP conducted a Phase Il review. During the
Phase Il review, the CCP:

reviewed submissions of the merger parties, sent several requests

for information to them and reviewed responses;

sent requests for information to stakeholders and reviewed

responses,

conducted hearings with merger parties and stakeholders; and

conducted an independent third-party survey of consumer pref-

erences in the relevant market. This survey was conducted in

Islamabad-Rawalpindi, Lahore and Karachi to gauge the response

of consumers to the transaction.

Ultimately, the CCP granted Uber approval but it was subject to condi-
tions ensuring a level playing field for new entrants and competitors
in the app-based ride-sharing market. These conditions will remain
applicable to Uber for up to three years after the merger or until the
occurrence of ‘meaningful market entry of competitors'.

Pakistan Mobile Communications Limited and Warid Telecom
(Private) Limited case (18 March 2016)

One of the major mergers recently approved by the CCP involves two
telecoms giants: Mobilink and Warid. In this case, a joint pre-merger
application was filed by International Wireless Communications
Pakistan, Pakistan Mobile Communications Limited (Mobilink), Warid
Telecom Pakistan LLC and Bank Alfalah Limited, which sought approval
from the CCP to acquire 100 per cent shares of Warid Telecom (Private)
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Limited (Warid) by Mobilink (collectively, Merge Co) by way of a share
swap agreement.

It is important to note that major competitors (ie, Telenor Pakistan
Private Limited and Telenor ASA, Norway) were made necessary parties
to the proceedings.

The CCP conducted the Phase | review and determined that
proposed transaction was likely to raise significant competition
concerns, which required a more detailed assessment in a Phase
Il review. The CCP conducted a Phase Il review and authorised the
proposed merger under section 31(1)(d)(i) of the CA 2010, subject to
conditions. In its order, the CCP stressed the importance of protecting
the confidential information provided with regard to the merger.

Acquisition of Pfizer Nutrition by Nestlé SA (9 October 2012)

This transaction involved the acquisition of the nutrition business of
Pfizer Inc (Pfizer), incorporated in Delaware, United States, by Nestlé,
incorporated in Switzerland. This was a foreign-to-foreign merger. As
with the above-mentioned transactions, the CCP initiated a Phase I
review of the transaction and granted its approval subject to conditions.

UPDATES AND TRENDS

Key developments of the past year

24 | Are there any developments, emerging trends or hot topics
in foreign investment review regulation in your jurisdiction?
Are there any current proposed changes in the law or policy
that will have an impact on foreign investment and national
interest review?

In November 2020, the Prime Minister, Imran Khan, approved the
formation of a working group of experts to reform Pakistan’s current
investment regime to bring the arbitration procedure in line with inter-
national standards. The Engineering Development Board of the Ministry
of Industries and Production has also introduced two major investment
policies, namely the Electric Vehicle Policy 2020-2025 and the Mobile
Device Manufacturing Policy 2020, which have recently been approved
by the Economic Coordination Committee of the Federal Cabinet of the
Government of Pakistan.
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Coronavirus

25 | What emergency legislation, relief programmes and other
initiatives specific to your practice area has your state
implemented to address the pandemic? Have any existing
government programmes, laws or regulations been amended
to address these concerns? What best practices are advisable
for clients?

To help local and foreign investors intending to invest in Pakistan
through mergers, acquisitions and joint ventures during the covid-19
situation, the CCP launched an online merger and acquisition application
filing system. Moreover, the CCP also started translating online appli-
cations, along with the applicable regulations, into various languages,
including Chinese, Turkish, Arabic and French, with the collaboration of
the relevant embassies. A video-link system was also launched to clear
the backlog of various pending cases.

Banks, microfinance banks and development finance institutions
(DFIs) deferred the payment of principal on loans for obligors by one
year provided that the mark-up amount continues to be serviced. For
borrowers and obligors whose financial conditions require relief beyond
the extension of principal repayment for one year, the State Bank of
Pakistan (SBP) relaxed the regulatory criteria for restructuring and
rescheduling of loans. The loans that are rescheduled or restructured
within 180 days of the due date of payment will not be treated as defaults.
Banks are also not required to suspend the unrealised mark-up against
such loans. This applies to banks, microfinance institutions and DFIs.

In addition to the relief given in January 2020, the SBP enhanced
the existing limit on advance payment of US$10,000 per invoice to
US$25,000 to facilitate manufacturing and industrial concerns and
commercial importers for the import of raw materials, spare parts and
machinery.

Previously, exporters could only dispatch shipping documents
directly to foreign buyers if the export consignment was worth up to
US$100,000. Now, exporters can dispatch the shipping documents
directly to the foreign consignees or their agents without any limit.
However, this is subject to the condition that the exporter’s export over-
dues are less than 1 per cent and the exporter had exports of at least
US$5 million during the previous three years.
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